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K. -J. Mi rpiiy Comi*a xv, a Corporation, Plaintiff, 
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Walier (<. Eikinoer, Defendant. 
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At Law. No. r>8000. 

K. J. Mcrimiv Company, a Corporation, Plaintiff, 

vs. 

Walter (L Eisinoer, Defendant. 
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WALTER (J. ElSlNtiKR VS. E. J. Ml'RRIIY CO., &C. 


* 


Perforation . 

Filed April 1 2. 101(5. 
* * * 


* 


1. ihe plaintiff, F. J. Murphy Company, a corporation duly or¬ 
ganized under the law- of and doing business in the District of Co¬ 
lumbia, sues the defendant. Walter (J. Kisinger, for that heretofore 
on, to wit. the 1 < th day ol I*ehruary, lOlo, the defendant, in con¬ 
sideration ot materials to Ik* furnished and work to l>e done by the 
plaintiff for glass and glazing at premises, to wit. No. (*>()() North 
Capitol Street and No. :» F Street, Northwest, in the city of Wash¬ 
ington, in the District of Columbia. in writing promised or agreed to 
pay to the plaintifl the sum ot four hundred and seventeen dollars 
(#41 i.OO), and for that the plaintiff, in consideration of said 
1 written promise or agreement of the defendant and in reliance 
thereon, at and during the period of time from, to wit, Feb¬ 
ruary 1<. 101..), to. to wit, April 1 • >, 101.>, furnished said materials 
and performed said work for said glass and glazing at said premises, 
and completed the same on or Ik* fore the loth day of April, 191T>, 
and there became due and owing to the plaintiff bv tin* defendant the 
said sum of four hundred and seventeen dollars '($417.00), and for 
that the defendant, though often requested so to do |>v the plaintiff, 
ha> failed and refused, and still fails and refuses, to pav to the plain¬ 
tifl the said sum of four hundred ami seventeen dollars ($417.00), 
or any part thereof; W herefore the plaintiff brings this suit ami 
claims the sum of four hundred and seventeen dollars ($417.00), 
with interest thereon from, to wit. the loth day of April, 101 o'. | M >- 
sides the costs of this suit. 

■; 1 he pi.but ill, I\. .1. Murphy Company, a corporation dulv or¬ 
ganized under the laws of and doing business in the District of Co¬ 
lumbia, sues the defendant, Walter (5. Kisinger, for money pa cable 
bv the defendant to the plaintiff for goods sold and delivered bv the 
plaintiff to the defendant: and for work done and materials' pro¬ 
vide! by the plaintiff for the defendant at his request; and for money 
lent by the plaintiff to the defendant; and for money paid hv the 
plaintifl foi the defendant at his request.; and for nionev received hv 
the defendant for the use of the plaintiff; and for moiiev found to 
be due from the defendant to the plaintiff on accounts stated between 
them And the idamtiff claims the sum of four hundred and seven- 
teen dollars ($41< 00), with interest from, to wit, the loth dav of 
April, 191o. according to the particulars of demand hereto annexed. 

DANIEL W. (VDONOGHCK, 
FREDERICK STOHLMAN, 

- D to rn eys jor P/a in t ifj. 



^ ALTER C. EISIN'GER \*S. 


E. J. MURPHY CO., iC. 


o 
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Particulars of Demand. 


(Copy.) 

ic *}’ Kebbe r, President. 
y ]> \! l, n )h v V ’ Vi( *e President and Gen. Mgr 
‘ lv ‘ ‘ * L,1,brt T, keeretary and Treasurer! 

k. J. Murphy Company. 

(Incorporated.) 

Paints, Oils, Glass, Etc. Mirrors. 

Phone Connections. 

710 12th Street N. \Y. 

Washington, I). C. 

Mr ». ...... . Feb. 17", 1915. 

,'JL ' hM,,W?r ’ AS01 " f<> '' Fumbros and Louis Kanelo- 

Four Hundred au,|S(C!;:;;\Mli^7; l I> 0 'r' ,li '"^ llu> suni of 
* la * ,n K *" X - Capitol StLLd #$"ft a,,d 

Accepted: -lAMFS F. BLAKENEY. 

<i. KISINOKR. 

I>AMKL \Y. O’DOXOGiniE 

FREDERICK STOI1LMAN, ' 

A ttorneys for Plaintiff. 

Memorandum. 

April 12, I!(l(i. Aflidavit of Mont filed will, declaration by 

%/ 

4 

Pih'd April 2A, 101 (j. 


* 


Xow conics 1 he defciid ti f \\*«in<■>.. / * i/• • 
plaintiffs declaration herein’filed *ivs'-‘ illuI for l >leu to the 

HAYDEN JOHNSON " 

THOS. II. PATTERSON, 

Attorneys for Defendant. 
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. 1 /' iiKtranthnn. 

April 25, 1010.—Affidavit of Defense filed with pleas of defendant. 


Replication. 

Filed Mav 15 1010. 

******* 

1. Now comes the plaintiff and joins issue u|*on the til's! plea of the 
defendant tiled to the declaration herein. 

2. Now conies the plaintiff and joins issue upon the second plea of 
the defendant filetl to the declaration herein. 

DAXIEL W. O’DOXOCllUE, 

Ain HI K A. ALEXANDER, 
FREDERICK STOIILMAX, 

Attorneys for Plaintiff. 


Memoranda m. 


Decemljer 12. 
from April 15, 


1017.—Verdict for Plaintiff for .$117.00 and interest 
1015. 


"> Supreme Court of the District of Columbia. 

Saturday, January 5th, 1018. 

«. 

Session resumed pursuant to adjournment, lion. William Ilitz, 
Justice presiding. 

******* 

llefore Judge McCoy. 

( oino now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, tin* motion for a new trial filed herein. i< argued 
and suhmittetl to the ( ourt, and being considered, it is ordered that 
the same he. and is hereby overruled and judgment on verdict is 
ordered. \\ here fore, it is considered that the plaintiff herein recover 
of the defendant the sum of Four Hundred and Seventeen Dollars 
($417.00) with interest thereon from the 15th day of April 1015, 
together with costs <4 suit to l>c taxed hy the clerk and have execu¬ 
tion thereof, from the foregoing, the defendant hy his attorney 
aforesaid, in open court, notes an appeal to the Court of Appeals: 
whereupon, the ]>emilty of a hond to operate as a supersedeas, is 
hereby fixed in the sum of Six Hundred Dollars. 


Memorandum. 


January 23, 


1018.—Supersedeas bond approved and filed. 


* 



WALTER 0 . EISIXGER Vs. E . MrRPHV co 

i 

Aoti.it a# f, t Snbmittinf/ mu is .. 

./ "/ h.n eptions for Settlement. 

Hied January 28, 1018 

* * 

* * * % 

ogliuo^^Vi-tiiu^Al > *Alex«iitlor/ , A'l*F^iintVflT: C ^ °' Do "- 

r Hea.se lake notice that |Jw. li.'li ,„<• n . 

entitled case, a copy of which i s !" X( * e ] >tl<>,, « in the above 

or 

•'■ "■ 'lhmX' k m ."’uiS'uiVlj 

HAYHEN JOHNSON, 

T110S. H. PATTERSON, 

Attorney# f or Defendant. 

Memoranda m. 

... . <>f .... 

S-|.. i| 0l , 1|liJju 

o ^ kdxksday, March 1:1th inis 

»Ses^ion resumed iniM hn < i r ’ 1 

Justice presiding. ‘ •<. adjournment, H on . AVilliam Ilitz. 

* * * 

* * * 

^ :|c 

l»elore Judge McCoy. 

Come now flu* parlies hereto l,v n. ; 
whcteupon the Co.nl having Shr ^ the'lUl"‘'°r ,,Hon,ejra o{ «w»«d; 
heretofore suhnn'llod, as of .he .im.i " ll . of exceptions herein 

. «.... or WiTSSJT' 

*"*>-*...... * um 

7 O’CONNELL. 

Axmynment of Errors. 

I'iled March 12. 101S 

* * * * 

* * ^ 

tlioComh 1 ’""'"" “ revereil,le ''’loi- H le following ,. f 
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favor, oil all the evidence* in the cu e*, and in not directing a verdict 
for defendant. 

:i. In granting plaintiff's motion for a directed verdict for the 
plaintiff, mi all the* evidence in the caw. 

4. In directing a verdict for the plaintiff. 

In entering judgment for the plaintiff upon the verdict ren¬ 
dered. 

HAYDEN JOHNSON. 

TIIOS. II. PATTERSON, 

Attorneys for Defendant. 


I hsif/notimi of licconl. 


Eiled March ’JO. 10IS. 


The Clerk will please prepaiv the record on appeal in the al>ovc en¬ 
titled came, to include the following: 

1. Memorandum as follows: “March *20, 1010; declaration, par¬ 
ticulars of demand and affidavit, filed hv plaintiff in the Municipal 
(\>urt of tin* I>. (V 

2. Memorandum a< follows: “March 2S, 1010; petition for cer¬ 
tiorari tiled hv defendant : and order removing cause 1o the Supreme 
( ourt of t hi* I). ( 

The declaration and particulars of demand thereof. 

4. Memorandum a< follows: “Affidavit of merit filed with declara¬ 
tion hv plaintiff *. 

A. Defendant's pleas. 

S (>. Memorandum as follows: “Affidavit of defense filed 

with pleas hv defendant. 

7. Replication. 

5. Memorandum of verdict. 

it. Entry of January PJlN, in Minutes Rook (»'>. p. 2A0-1. 
showing overruling of motion for new trial: 

“ judgment on verdict: 

“ notice of apjK'al and fixing of tin* penalty of appeal Innid. 

10. Memorandum of tiling of appeal bond. 

1 1. Notice of proposed submission of hill of exceptions. 

12. Memorandum of submission of bill of exceptions. 

14. The bill of exceptions. 

14. Assignment of errors. 

1A. This order. 

HAYDEN JOHNSON. 

TIIOS. IE PATTERSON. 

Attorneys for Defendant. 

DANIEL \Y. O DONOOHt E, 

ARTHUR A. ALEXANDER, 

Attorneys for l*lainti)J. 




W.U.TBK Cl. EISIN'OER VS. E . J. MURPHY CO., <10. J 

° Supreme Court of the District of Columbia. 

1 nited States ok America, 

Dixtnct of Cohi in hia, X., ; 

Columbia, herein"miifv'lhe'f ! he ' S " p, ' e, "° rou, ' t ' t-lio District of 

■x'tb inclusive to J” , LJ'!, luJTr. .'??* .. 1 to K 

cording directions of counsel lu'icin of tbc record, ac- 

S & xiinr; N ;^ ^ - ’f Wfis. i 

wil'of'«.dVrCv'uiV' nV't’he 1 OdT* "‘\V S, ‘"' y m "" c 11,1,1 n«ix (be 

- ,p »b dayof .March. !<;!«. "•' " i,shl »«*'»■• said District, this 

I Seal Supreme Court of. District of Columbia. | 

li. YOKNfj, Clerk, 
l,v fi. m ilKM.W, 

Amt Cl'k. 


In tbc Supreme Court of die Distri 


At Law. \o. *,jstttto 


l( ‘l of Columbia. 


Iv l. Mi r.., IV Com,-any. a Corporation, Plain,ill'. 

VS. 

Walter (i. Kisinuer, Defendant. 

/>/// of l\.V(‘ 1 ‘pt 

orab'le'ValterV mK'ov \‘!* < : l,ls< ‘ , ’ 1,l, ? e on for trial kfore tbe Hon 

1 >!-tnH of Columbia, p^dingin C.'in'in'd /<'<>>•« of the 
suid Court, and a jure „„ the lHh . ! r lvw ," n N '"" iK ' r 2 »<' the 
I hereupon, tbe plaintiff K f e' 111 ^ A - n - 1 !, I7. 

inaintam tbc issue on its part joined cal'icd ’ 11 <or Poration ) to 

Kehher, who testified in sn J.„„.7 !l ' Vl, fiess one James A 

plaintiff cor|Miration; and that lie was'f-i nili'’" 8 "•a P . rc * i,Ie,n of tbe 
of said con,oration in regard to tbe J,l 1 tho transactions 

document in writing washer o ffL C' ^ on - T1,e following 
tbe execution thereof bv the dn wcT "'"fw 'l y tIw Pontiff 
signature of \\\ (i. Eisinger under i./w ^ ‘ ,{Iuk , enev - and tbe 

<«re of the defendant, being adtn^dby'^cSSk" "“ e ^ 
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“J. A. Keliher, President. 

E. J. Murphy, Vice President and Gen. Mgr. 
E. P. S. Emhrev. Secretary and Treasurer. 


E. .1. Murphy Company. 

(Incorporated). 

Paints, Oils, Class, Etc. Mirrors. 


710 pJtl, Street X. \\\. 
Washington, I). C. 


Phone Connections. 


Ech. 17. 1915. 

‘‘Mr. A\. (J. Eisinger, Agent for Harry Lambros and Ivouis Kanelo- 

]K)iilos : 

1 1 “Kindly pay to the order of 1C. .1. Murphy Company the 

“sum of Pour Hundred and Seventeen Dollars, ($417.00), 
“ covering glass and glazing at #000 X. Capitol Street and #:» “E” 
“Street, X. W. 

JAMES E. HLAKEXEY. 

“Accepted: 

“W. E1SIXCEH. V 

Counsel for the plaint ill' then asked the witness, Keliher, then 
under examination, the following question: “State, if you know the 
circumstances under which this order (referring to the order above 
set forth) was signed by the defendant and given to the plaintiff, 
lo this question, counsel tor the defendant objected, which objection 
was sustained by the Court. 

Counsel for plaintiff then offered the testimony of the witness, and 
other evidence, in regard to said order, tending to prove that the 
plaintiff dealt with the defendant individually, and the defendant 
individually dealt with plaintiff, and not as agent of Lambros and 
K an el op Ion 1 os. and the circumstances under which said order was 
signed by defendant and given to plaintiff, and that the defendant 
was not the agent ot said Lambros ami Kanelopoulos. Counsel for 
defendant objected to the introduction of any such evidence on the 
pail of plaintiff. on the ground that the order, l>eing in writing, spoke 
for itself, and thus all testimony on the part of plaintiff along the 
lines of plaintiffs said offer was excluded from the case on defend¬ 
ant’s objection. 

The witness, Keliher, then testified that the glass and glazing men¬ 
tioned in said order had boon furnished and the job completed bv 
April 15, 1915; and that the plaintiff was still the holder and owner 
of said order, and that no part of the said order had been paid. 

Thereupon the plaintiff rested, and defendant, by his counsel, 
moved the Court to direct the jury to return a verdict for the defend- 




W ALTER G. EISIXGER VS. E . J. MURPHY CO., <fcC. 9 

S.t r »* »• * p»> 

drawn upon the defendant •! - th / S 10 ? U J* up ? n , lt5 face that it was 

lit ttrvcr::, r r rr-F 

Icsliftpd i"i I'l'is iiiviMm'I'ih'iV !;; |,'!||!!'.. , '"' I ,/ I ' I ' | I ' SI "‘ "V '‘J 8 P art joined. 

person who signer] M ll ,llut *‘® "** «>e defendant, and 

sued on. (Va.nsel for ,rf!! ! ' )vord-accepted;' on the order 

lowing document in writing i],,,' ' !> ofleied as evidence the fol- 

Blakeney and the signup of M IT 5 the " mie & F. 

being admitted hy the plaintiff; |lfl,tles appearing tliereon, 

( ~ W asiiixotox, J>. C., January 13, 1915 . 

' IK7\] Ui " Ty l ' a " ll "" s . 1 Knneloponlos, Washington, 

“Z’WT V °" m T ,lprpl, y authorized and directed to turn 

“ under mv conTatV'wrth' vou°for'"iT a, t ” ou,,t <)f ,llp ‘contract price 
“ Ave.. X. W., a,,,! No ! ti, V c.'!U^T"* V > ,rcm, » No - * »«*. 

;; «'V 0 Hundred and Twe'Iivdive llolh,,^ of Twenty- 

4 mentvs as provided for in ih<» \ *1 — f) dh) in such install- 

... ..*. * * 

i ours very truly, 

JAMES F. HLAKENEY. 

Approved; 

harry lambrok. 

E LI AS K A N E LOI *( > C LON 

W. <?. ElSINOKR. 

•SOUTHWESTERN KCRKTY INSURANCE CO. 

1/13/15. THOMAS M. FIELDS, Att’y” 

fendan'liw/to'tlie^urt'thnt' i7TTffT ‘ ,ou »sel for de- 
uig that defendant was the a-ent of I -unllro • "n r V* slm "‘ 

"•at plaintiff knew of this a»<■ v t..Vor to rn0 o 1 V u, f e . lo > >0 ’! los > *',"-1 
•sued on was accepted by the defendant r i ,T tl,n ? the order 
jected to the introduction of this document * 'u ^ or plaintiff ole 
pose, offered, and the Court !1„„ f f. evidence, tor the pur- 

grounds of its ruling, that it ion inn! ,i '!■ V ’Jed'ott, stating, as the 

anf.s objection, which haul lieenTistaineThv theCour^ t ", defentI ; 
(liat character was out of the cw lit .t i V °»rt, evidence of 

..s: 1 "';::;,.. 

2—JlGSa 
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counsel the following question: “After writing vour name under 
the word “accepted” under the order sued on, did any funds of 
Blakenev or of Lambros and Kanelopoulos come into your hands, 

with which to pav the same?” . 

Counsel for plaintiff objected to this question which objection was 
sustained, to which ruling defendant bv his counsel then and there 
excepted, which exception was at the time noted by the Court. 

Thereupon defendant rested. 

The plaintiff offered no evidence in rebuttal, and the foregoing is 
the substance of all the evidence offered in the case. 

And thereupon the defendant, by his counsel, moved the Court to 
instruct the jury, upon all the evidence in the case, to return a verdict 
for the defendant, for the reasons that the nlaintiff had failed to 
sustain the burden of proof; that the order sued upon, and which was 
the only evidence relied upon by the plaintiff, showed upon its face 
that it was drawn upon the defendant as the agent of a disclosed 
principal and that, consequently, the defendant, under the law, was 
not personally liable thereon. This motion was over-ruled by the 
Court, to which ruling the defendant, by his counsel, then and there 
excepted and caused his exception to Ik* noted by the ( ourt. 

Thereupon the plaintiff, by his counsel, moved the Court to in¬ 
struct the jurv, upon all the evidence in the case, to return a ver¬ 
dict tor the plaintiff, for the full amount sued for, with 
1-1 interest thereon from April h>, 101o, which motion was 
granted, by the Court and the jury were so instructed. The 
defendant, by his counsel, then and there excepted to the ruling ot 
the Court in granting the plaintiff’s motion for a directed verdict and 
caused his exception to Ik* noted. 

All of the foregoing proceedings were had and all exceptions here¬ 
inbefore mentioned were made Indore the jury retired to consider 
their verdict and thereupon the defendant prayed the Court to sign 
and seal this, his bill of exceptions, to have the same force and effect 
a< if each of the said exceptions was severally set forth in a separate 
hill of exceptions, and the same was accordingly done, and the ('ourt 
signs and seals this bill of exceptions to have the same effect afore¬ 
said, now for then, thw 12th day ot March DUS. 

WALTER I. Mr COY, |seai,.| 

Associate Justice Supreme Court 

of the District of Citiumbia. 

1 *i | Endorsed: | Law. No. AS.000. K. .I. Murphy Company, 

a Corporation. Plaintiff, v. Walter 0. Kisinger, Defendant. 
Bill of Exceptions. Thomas II. Patterson, Attorney-at-Law, Wood¬ 
ward Building. Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
dl(>8. Walter (I. Kisinger, appellant, vs. E. .1. Murphy Co., &c. 
Court of Appeals, District of Columbia, filed Apr. • >, 101S. Henry 
W. Hodges, clerk. 
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i mri $W>«k $isfrid of |oI«miio. 


OCTOBER TERM, 1918. 


No. 3168. 


WALTER (J. EISINGER, Appellant 


E. J. MURPHY COMPANY, a Corp 


oration, Appellee. 


brief on behalf of appellant. 

Statement of the Case. 

This is an appeal from a judgment at law enlered in the 
; l>m '! e Court " f ,he ^'strict of Columbia, to which court 

Oistrict'of Colo ^° Ught ff T ‘ lle Munid P al Court of the 
; ;i t oi Columbia on a writ of certiorari. 

I he appellant, who will hereinafter be called the defend- 
‘ ’ " as sued lj >' tlle appellee, hereinafter called the plaintiff 
; n a '' “ c,,on « ^ractu for the recovery of $417 with m 
terest thereon from the loth day of April. 1915. ’ 

I he plaintiffs claim to a right of recovery was based upon 
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a certain written order, drawn on the defendant as agent for 
two principals disclosed in the said order, viz: Harry Lam- 
bros and Louis Kanelopoulos. This order was signed by one 
Janies F. Blakeney, and in the margin of same defendant 
wrote his name thus, “\V. G. Eisinger,” after the word ‘‘ac¬ 
cepted.* ? 

The case was tried before the court and a jury, and at the 
conclusion of all the testimony each side moved the court for 
a directed verdict in its favor, and the court instructed the 
jury to return a verdict for the plaintiff for the full amount 
sued for, which verdict was returned and, subsequently, the 
judgment appealed from was entered thereon. 

The substance of all the testimony in the case was as fob 
lows (Rec*., pp. 7, 8, 9, and 10): On behalf of plaintiff there 
was offered the aforementioned written order (Rec., p. 8), 
in the following language and form: 


“Feb. 17th, 1915. 

“Mr. \Y. G. Eisinger, Agent for Harry Lambros and 

Louis Kanelopoulos: 

“Kindly pay to the order of E. J. Murphy Com- 
“ pany the sum of four hundred and seventeen dol- 
“ lars ($117.90), covering glass and glazing at #090 
“ X. Capitol street and #3 “F” street N. W. 

JAMES F. BLAKENEY. 

“Accepted: 

“\V. G. EISINGER.” 

The plaintiff also offered the testimony of James A. 
Keliher, president of the corporation, to the effect that the 
plaintiff had furnished the labor and materials mentioned 
in the above order by April 15, 1918; that the plaintiff was 
the owner and holder of the said order, and the same had 
not been paid in whole or in part (Rec., p. 8). 

Certain other evidence, set forth in the bill of exceptions, 
was proffered on behalf of plaintiff, but the same was re¬ 
jected by the court on defendant’s objection (Rec., p. 8). 




oepted - ’ onX IIS'" h " mn,e ullder «» word “ac- 

,,n *»half of defendant (Rec.’ im.T-lrn'VT u^f P , roffered 
was rejected bv flm * ’ ^ the same 

«*»} sc:“jK' 1 ; ot fbmm - ™- 

"ill be more snecificallv , f . , '° res P ect,ve Parties 
"« various alignments of error ht ‘ , ' e,nai ' ,cr ’ in d ^ussing 

Ham!:, SLTJrl’ ,,WC ^> ■» other sub. 

ownership of the same by ^ ° f th ® 

. plaintiff and its nonpayment. 

Assignment of Errors. 


Defendant assigned as reversible error tl ,r u 

notions of the court: 0 fo ' ,0 ' vln f 

fendan!. evi<le,,,e ,,(iV l -.t 0 „ behalf of de- 


verdict for 

4 - 'n diverting a verdict for the plaintiff. 

remle!,V" lm " K for tl * Pontiff upon the verdict 
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ARGUMENT. 


The order sued on showed on its tuee tluit it was diawn 
upon the defendant as agent of two disclosed principals. 
The omission of the acceptor to write the word “agent” after 
his name, below the word “accepted, was immaterial. 1 he 
order could only have been accepted hv him, in his represen¬ 
tative capacity, being thus drawn; otherwise there was no 

contract. 

It needs no citation ot authorities to show that, m the ab¬ 
sence of statute, an agent is not |>ersonally liable upon con¬ 
tracts entered into by him cm behalf of a known and dis¬ 
closed principal. Irrespective of this, however, the point 
is controlled hv section 1*>24 of the Code ot Laws for the 
District of Columbia relating to negotiable instruments, 
which provides as follows: 

“W here the* instrument conhiinx or a person adds 
to his signature words indicating that he signs for or 
on behalf of a principal, or in a representative 
capacity, he is not liable on the instrument if he was 
duly authorized, but the mere addition of words de¬ 
scribing him as an agent or as tilling a representative 
character without disclosing his principal does not ex¬ 
empt him from personal liability. 

The instrument sued on was negotiable', it was payable to 
the order of E. J. Murphy Company; it contained words in¬ 
dicating that the defendant signed on behalf of disclosed 
principals, for it was addressed to the defendant ‘agent lor 
Harry Lambros and Louis Kanelopoulos. Ibis ordei, 
therefore, falls squarely within the purview of section L>24 
of the District of Columbia Code, mpra. 

The court 1k*1ow erred in refusing to admit in e\ idence 
the following written instrument offered by the defendant. 


“Messrs. IIan*v H T X -? T ? N / ’^ anua O r 13 191,5. 

Washington, dT' S Hlld Jx>uis Kanelopoulos, 

<linried r to' Mm, : ou""to"\V ''?*'?■ .“ u ‘ | wn*ed and 
nttioiiiit of Hie contract ''-‘suitor tlio entire 

»j'™ Vm.iS l V.',' y 

22 .-,.Hill i„ , l i 1 ' 1 »™iy.«vo .|„„ 

o-Wiitimi ,,f the ,«ai(l V(. y ll "" 111 »'« 

^ °urs very truly, 

"Approved- “ JAME ‘ S F - W.AKENEY. 

i.amhkos. 

'TlSS m “ 

’■J®"" «-nen- ijbcr, 

"THOMAS M. FIELDS, A/C;/.” 

" 1 / 1 .VIA. 

•f 7 a 

copied. The court in «„.,•• , . ' " efl 0,1 was ac- 

introduction of Utis evi.l,,.,,.. ‘ ‘’'Oft-tion to tlic 

al«> that owing to'defend.n 't,‘r T'° 

.'/>• plaintiff, had offered «“ u, °" 

I-, ma.le d.e H” ^ 

evidence (ending to ,,,-ove the n <<m,<1 not offw 

•* ..,,i,*. **. 

“ ■'•“ nwpectfully submitted ( , , (R *> >’• 9 >- 

"ic introduction of .'! 

i?..i 2 :n,vT^,“ r *-r 

s '"°* - v.im ,„d 1 *; 



the defendant should not have been prejudiced on account 
thereof. If the written instrument dated January 13, lOlo, 
and signed by James E. Blakenev, would have been admis¬ 
sible. except for the aforementioned rejection of plaintiff s 
testimony on defendant’s objection, it was clearly admissible 
notwithstanding the same. This written instrument, which 
the court rejected as evidence, was also material to the de¬ 
fense. for it was corroborative of the fact that defendant was 
known and dealt with by the plaintiff in the matter, as agent 
for diselosed principals; also that defendant was a duly au¬ 
thorized agent for such purpose. 

It was errer for the court to direct a verdict for the plain¬ 
tiff instead of the defendant (Rec., p. 10). The only ma¬ 
terial evidence in the case, when the verdict was directed, 
was the order drawn on the defendant as agent for Lambros 
and Kanelopoulos, and testimony to the effect that the 
amount of the order had not l>cen paid, and that the work 
and materials referred to in the said order, had been fur¬ 
nished by the plaintiff (Rec., p. 8). There was not a scin¬ 
tilla of evidence tending to show that the defendant was not 
an agent for the principals whose names appeared on the 
order sued upon. This order (Rec., p. 8) was written on 
plaintiff’s own letterhead, and there was no evidence tending 
to show that the plaintiff dealt with the defendant in any 
way other than in the representative capacity, in which the 
order was drawn. The verdict should have been directed in 
favor of the defendant. 

It is therefore respectfully submitted that the judgment 
of the court l»elow should he reversed. 


Respectfully submitted. 


HAYDEN JOHNSON, 
THOS. II. PATTERSON, 
'Attorneys for Appellant. 
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brief on behalf of appellee. 

STATEMENT OF THE CASE. 

The appellee, hereinafter called the plaintiff, is a cor- 
pora ;<;n engaged in the business of supplying “Paints, 
Oils, (.lass, etc., Mirrors” (R. 7-8). After the appellant 
hereinafter called the defendant, by his acceptance of 
ii ..rder drawn on him by one Blakeney, had promised 

o *417 00 “ U \ th ' ° nlCr 0f " plaintiff the *" m 

Of m 1.00, covering glass and glazing at” the premises 

at the corner of North Capitol and F Streets N. W„ in 

said ,,'rd v R ‘ 8) ’ 7 he glass and K lazi "R mentioned in 
"d ,«* furnished by plaintiff, and “the job 

completed by plaintiff “by April 15, 1915” (R 8 > 

On March 20, 1910 (R. 1), as « no part of — 

<],V had been P ai<1 ” (»• 8), Plaintiff brought suit 
hereon against defendant in the Municipal Court of this 
District; and defendant eight days later had the case 
removed by certiorari to the Supreme Court of the His- 

filed its V? ,a ; ter e ° Urt ’ 0n April 12 ’ 191f b Plaintiff 
filed its declaration and attached thereto, as its par- 
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titulars of demand, a copy of said accepted order. 
(R. 2-3.) 

The Bill of Exceptions, certifying as to what trans¬ 
pired on the trial of the case below on December 12, 
1917, is so succinct and clear < R. 7-10) that it is hardly 
necessary to do more here than to direct attention to 
the essential features of the trial which resulted in a di¬ 
rected verdict for the plaintiff. 

On behalf of plaintiff corporation, its president testi¬ 
fied : 

“that he was familiar with the transactions of 
said corporation in regard to the order sued on" 
(R. 7); and “that the glass and glazing men¬ 
tioned in said order had been furnished and the 
job completed by April 15, 1016; and that the 
plaintiff was still the holder and owner of said 
order, and that no part of the said order had been 
paid.” (R. 8.) 

The original accepted order was offered in evidence 
by plaintiff, without objection thereto being made by 
defendant, and the signatures thereon being admitted 
by defendant. (R. 7.) This order was as follows (R. 8) : 

“* * * Feb. 17, 1915. 

Mr. W. G. Eisinger, Agent for Harry Lambros 
and Louis Kanelopoulos: 

Kindly pay to the order of E. J. Murphy Com¬ 
pany, the sum of Four Hundred and Seventeen 
Dollars ($417.00), covering glass and glazing at 
No. 600 N. Capitol Street and No. 3 ‘F’ Street, 
N. W. JAMES F. BLAKENEY. 

Accepted: 

W. G. EISINGER.” 





Plaintiff's president was not allowed, owing to de¬ 
fendant's objection which was sustained by the Court, 
to state “the circumstances under which this order was 
signed by the defendant and given to the plaintiff.” 
IK. 8.) 

“Counsel for plaintiff then offered the testi¬ 
mony of the witness, and other evidence, in re¬ 
gard to said order, tending to prove that the 
plaintiff dealt with the defendant individually, 
and the defendant individually dealt with plain¬ 
tiff, and not as agent of Lambros and Kanelopou- 
los, and the circumstances under which said or¬ 
der was signed by defendant and given to plain¬ 
tiff, and that the defendant was not the agent of 
said Lambros and Kanelopoulos. Counsel for 
defendant objected to the introduction of any 
such evidence on the part of plaintiff, on the 
ground that the order, being in writing, spoke 
for itself, and thus all testimony on the part of 
plaintiff along the lines of plaintiff’s said offer 
was excluded from the case on defendant’s objec¬ 
tion.” (R. 8.) 

There was no further testimony offered on part of 
plaintiff, and thereupon defendant testified, in his ow T n 
behalf as follows: 

“That he was the defendant and person who 
signed his name under the word ‘accepted’ on 
the order sued on.” (R. 9.) 

This icas all the testimony in the case on behalf of 
defendant; all other evidence offered by him having been 
rejected by the trial Justice. This rejected evidence 
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embraced only a certain document offered by defendant 
i It. 9), and the answer to a certain question put to de¬ 
fendant by his counsel. (It. 9-10.) The statement of 
defendant's counsel, in making offer of the document, 
clearly showed that its sole purpose was an attempt 
(aside from the order itself ) to show agency of defend¬ 
ant in respect to the order sued on and knowledge there¬ 
of by plaintiff, notwithstanding that defendant pre¬ 
viously had objected, and had been sustained by the 
Court, when plaintiff offered (aside from the order 
itself) to prove no agency in that respect. In exclud¬ 
ing the document, the trial Justice said: 


“Owing to defendant's objection, which had 
been sustained by the Court, evidence of that 
character was out of the case; that the defend¬ 
ant's objection, which had been sustained by the 
Court, had made the law of the case, and DE¬ 
FENDANT COULD NOT NOW INTRODUCE 
EVIDENCE TENDING TO PROVE THE AF¬ 
FIRMATIVE OF WHAT THE PLAINTIFF 
HAD NOT BEEN ALLOWED TO SHOW THE 
NEGATIVE.” (R. 9.) 

The other evidence which was excluded bv the Court 

%/ 

was the answer to the question propounded to defend¬ 
ant, by his counsel, as to whether, “after writing your 
name under the word ‘accepted’ under the order sued 
on, did anv funds of Rlakenev or of Lambros or of 
Kanelopoulos come into your hands with which to pay 
the same.” (R. 9-10.) 

The above sets forth the substance of all the evidence 
in the case; and, accordingly, the trial Justice directed 
a verdict for plaintiff in the full amount sued for, with 
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interest thereon from Anril 

• , UJU A P nl J-o, lulo, the date when the 

job was completed 1R j • 1 en tlie 

i • , ^ t-K. o, 10), and judgment on verdict 

having been entered in favor of „|.,in t wr \ eraict 

• IS (R. 4), defendant appealed to this Court. 

THE ASSIGNMENTS OF ERROR 

z s,"..r"" <■*«« »t 

< nors are h\e in number (It. 5 -fi). 

The 1st is that the trial justice erred “in rejecting 
eer am ev.dence offered on behalf of defendant ” S 
"'ll be argued lirst. 11118 

I he 2nd, 3rd, >,th and oth assignments will then be 
.b ussed together herein, since they are all pi , t «s 

d ; ffereu i - w t. ie actions *«, t. le 

"< h resulted in a directed verdict for plaintiff on 

therein 6 ' 1 1,06 <aSe ’ a ” d tl,e entr . v of judgment 



ARGUMENT 



I. 

L'udcr the 1st Assif/nmeat of Error. 

The trial Court rightly excluded the evidence 
offered by defendant. 

The defendant's first assignment of error is that the 
trial Justice erred “in rejecting certain evidence offered 
on behalf of defendant" (It. 5). Defendant’s evidence, 
which was rejected, embraced only a certain dor ament 
offered by defendant (If. 11), and the Court’s refusal to 
allow defendant to answer a certain question put to him 
by his counsel (If. 9-10). 

In addition to tin* fact that defendant failed to state 
tin* purpose of tin* testimony sought to be elicited from 
tin* witness, it should also be noted that the argument 
in defendant's brief fails absolute!// to complain of, or 
eren to mention , the trial Court's action in c.relndiin/ 
said question. Therefore, under tin* rules and uniform 
practice of this and other Federal Courts, tin* 1st as¬ 
signment of error need not be considered here in respect 
to tin* trial Court sustaining plaintiff's objection to 
said ipiestion. 


“There is no specific offer of proof, as should 
have been made, if it was intended to rely upon 
any such testimony;" I)e Forest v. V. S., 11 App. 
I). C., 458, 4C>1. 

“Counsel for defendants have not seen tit to 
make any argument, either orally or in writing, 
on tin* several assignments of error relating to 
the admission of evidence, neither have thev in 
any respect conformed to tin* provisions of our 




rule governing sucli assignments of error We 

the, ’ * v ref0re ’ giVC “° further consideration to 
them: Nupen v. Pearce, 235 Fed., 497; 499. 

‘ ' « ror is assigned to such allowance, but noth¬ 
ing more than the assignment is set out in the 
In-'ef, and ,t must be regarded as waived;" Wege 
v. Safe-Cabinet Co., 249 Fed., «9(i, 705. 

This h*aves for determination, under the 1st assign- 
n ut o error, only the question as to whether or not the 

meat <Wmt in excluding a certain ,loe„- 

The trial Court wan•correct in rejecting the doc- 
ment offered by defendant. 

In order to fully understand the ruling of t | le trial 

ZZn! 7 rT% the ,U,m ° e ™' * 

, • • l. it is essential to realize what had ore 

f^bat • 1 I,la<e <h,rinS th<> tHal ’ Pacticula.lv the 
that evidence previously offered by plaintiff on the 
same point, for which defendant later ... ■ “ ^ 

“i ”' thereto, all „f i, 

herein under “The Statement of the Case " 

Defendant's offer of said document was made imine 
diately after he had testified “that he was the defendant' 
ami the person who signed his name under the word 

P j rt * d °“ the order sued on.” (R. 9 .) A copy of said * 
ejected document is set forth on p. 9 of the Record 

that th® n?\* “ 0t a,>1>ear ° f record ’ tt would seem 
at the Blakeney, the Lambros, the Kaneloponlos and 

mmJTfaT ° f T' d ,,0, ' U, " 0,,t are identical with those 
named in the order sued upon, and that Blakenev was 

*e " ,a,n contractor at *2,225 for certain alterations to 
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said premises, and that the plaintiff was the sub-con¬ 
tractor under Hlakeuey at $41 < for the glass and glazing 
part of said alterations. It was not necessary, however, 
for the trial Court to make this parenthetical assump¬ 
tion in order to correctly exclude said document, be¬ 
cause, in view of defendant's prior contention which had 
been sustained by the Court and which had thus “made 
the law of the case" (K. 9), said offer was defeated by 
its purpose the moment defendant s counsel stated that 
purpose, and that was the only purpose stated , namely, 
an attempt by defendant to show by extrinsic evidence 
that defendant was the agent of said Lambros and 
Kanelopoulos and that plaintiff knew of said agency 
prior to and at the time the order in suit was accepted 
by defendant. In fact, defendant's counsel stated that 
purpose in ad ranee of the trial t ourt s ruling, and uftti 
the ruling, without stating any other purpose of said 
offer, noted only a very general objection and exception, 
and assigned no specific ground thereof; ( unless the said 
purposes of said offer as it appears in the record may be 
considered as specifying a ground of objection and ex¬ 
ception, which plaintiff hereby denies is sufficiently spe- 
citic under the rules and practice of this ('ourt ). The 
Kecord (p. 9) on this point is as follows: 


“In making the offer of this document as evi¬ 
dence, counsel for defendant stated to the ('ourt 
that it was offered for the purpose of showing 
that defendant was the ayent of Lambros and 
Kanelopoulos, and that plaintiff knew of this 
agency prior to and at the time the order sued 
on was accepted by defendant. ( ounsel for 
plaintiff objected to the introduction of this docu¬ 
ment in evidence, for the purpose offered , and 
the Court sustained the objection, stating, as the 




S * .: : p “ 1,n K> ^at it was immaterial; 

T OX S us n T ENDANT S OB IEC-’ 
TliJ- i m ,!! BEEN SUSTAINED BY 

after was out of the IAR ' 

<»c Court, bn,, „’ rfc “ £ J ”',£**"* b » 

defendant could not NOW intro 
dude evidence tending to prove 

THE AFFIRMATIVE OF WHAT THF PI uv 
the SS - KKX ALLOWED ™ 

.. 

Se «^rl:r tr0ng,y ° n ““ 

off^I.'laW !lo ,mSSil : lV ’ defendant, by 

Jh™ 7 M UmeUt i " ,,1 h.v this appeal, intended to 

‘ ls » >r ‘‘ vlous Iy sustained objection to nlaintiff’ 

I;-;* ..-■« *» «1‘ 

(W «IV T P ' "'" erein he intends i u this 

<it defendant s objection to the introduction of 

testimony respecting the circumstances under which the 

IT SU, *‘ I «■ was weil founded Jaw o L 
s.nne was sustained by the court. * * * Th ’ . . 

tion was valid and should have been made.” " 

In Thompson r. McKay, 41 ('al *>oi oon ■, 

On t/,c objection of the dcfemta^lh ’ ' '' 

O 


(( 


o> 

oi 


0> 

o 

4^ 


Union Pac. Ry. c 0 . 


V. Un. Telg.Co.v. Thompson, 144 Fed 
Ill. Cent. R. Co. v. Egan, 203 n 
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to o 
cO to 
to cn 


in proof by pla inti ft'>." Csing the words of the above quo¬ 
tation and of defendant's eontention on ]>. (» of his brief, 
we say: “It is not for defendant to complain that the 
plaintiff has failed to show," “that the defendant was 
not an agent for tin* principals whose names appeared 
on tin* order sued on" or “to complain that plaintiff 
has failed to show" “that the plaintiff dealt with 
the defendant in any way other than in tin* representa¬ 


tive capacity." These were 
he proved by plaintiff (It. 
fendant now complains of 


the specific facts offered to 
8)—tin* identical facts de- 
as being absent from the 


case. 

In the case of Y. ). Etc rated Railroad Co. r. Fifth 
Xat. Hanky 1 '.la V. S. 432, the Bank brought an action 
against the Elevated Railroad Company for damages 
caused bv construction of defendant's track and sta- 
linn in front of the plaintiff's banking house; and, on 
trial. 


“tin* plaintiff offered to prove the value of the 
building before and after the defendant’s rail¬ 
road was built. This evidence was objected to 
by tin* defendant, and excluded by the court. 
Thereupon the following colloquy took place: 

Defendant's counsel: ‘You only come down 
to tin* commencement of this action, I sup- 

* tr t 

pose; 

Plaintiff’s counsel: ‘We claim for permanent 
injury . 


The trial court ruled that plaintiff was entitled to 
recover damages only for injury up to the time of 
trial, and thus evidence on the part of plaintiff as to 
permanent injury was excluded from the case. Not¬ 
withstanding that evidence on this point on the part 
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<»f plaintiff lm<I been rejected, owing to defendant’s 
<»l»je<t,on sustained by the Court, ‘ > 

-evidenee that the value of the plaintiff prop- 

. «•< m< leased since the erection of this 

railroad structure was offered by the defend 

’ a,1, ' 0l,je, t ed to by the plaintiff. The court 
sustained the objection, and excluded the evi- 
(,eu<e a,1(I the defendant excepted.” 

As the Supreme Court later decided (p. 442. the 
evidence thus offered by defendant was ‘Tomitellt 
'• 1 ' upon the issue of injury to the permanent value 
>f the property.” There was a verdict and jmrtet 
‘ Justice Gray, in dclivinT^e 

opinion of the Supreme Court affirming the judgment 
l,elow - after having ruled that the Court was 

"■•elieved from the necessity of laying down a 

general rule on the subject because in this case 

it clearly appears that the defendant procured 

° r a,-, ' uiested M«e ruling under which the trial 
was conducted,” 

ised the following language, which, with exact anal- 

tits the case at liar, namely: 

•< 

“The defendant having, by his objection sustained 

! l,e mnrt > Prevented the plaintiff from intro¬ 
ducing evidence of permanent injury to the build¬ 
ing, and having permitted the trial to proceed in 
accordance with the ruling of the court admitting 

evidence of injury to the time of the trial, * * ♦ 

could not afterwards be permitted to ehange 
front * * * 
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The court therefore rightly declined to permit 
the defendant to introduce evidence (competent 
only upon the issue of injury to the permanent 
value of the building, WHICH BY THE I)E- 
FEXDAXT’S PROCUREMENT HAD BEEN 
EXCLUDED from the consideration of the 
jury) that the value of the property had been in¬ 
creased by the erection of the defendant’s struct¬ 
ure." 


The case just quoted from was cited with approval in 
Koenigsbcrger v. Richmond S. Mining Co., 158 U. S., 41, 
52, wherein it was said: 


“The plaintiff * * * waived all right to 

object to the order of the court, of the benefit of 
which he had availed himself." 

“But the defendant can not allege this as er¬ 
ror, * * * because it was done at his own 

request." Randon r. Toby, 11 How., 493, 519. 

Syllabus: “Where one of the parties to a writ¬ 
ten contract, without objection from the other, 
introduced parol evidence to add to such con¬ 
tract, with reference to a particular point, he 
can not afterwards object to the introduction of 
similar evidence by the other party to the same 
point;" Shine cl al. r. Stone ct at., 1 Cush. (Mass. 
1848), 228, 243. 


The case last cited states the converse of the proposi¬ 
tion, but the principle is the same, and it is, as was said 
by this Court in Evans r. Shoemaker , 2 App. D. C., 
62, 72: 

“A party can not be heard to complain in an 
appellate court of that which he has cooperated 
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in doing in a lower court, any more than he can 

properly assign as error instructions requested 
by himself/' 


It is not necessary for this Court to decide the further 
question, whether or not parol evidence could be intro¬ 
duced by either party in respect to the order sued on, 
because defendant, on the record below, is in no posi¬ 
tion in this Court to complain of, or obtain from this 
Court an abstract rating, as to the admissibility or in¬ 
admissibility of said document apart from, and irrespcc- 
tire of, his prior sustained objection made in plaintiffs 
case. Below “he had made the law of the case” (R. 9), 
and he is bound by it in this Court. 

It might be mentioned in passing, however, that an 
inspection of this excluded document fails to support 
defendant’s theory that it is corroborative of his claim 
that he was the duly authorized agent for Lambros and 
Ivanelopoulos. If that document tends to show defen¬ 
dant in any representative capacity, it fixes him as the 
agent of Blakeney, or of the bonding company, and, 
therefore, in contradiction of, and not in explanation 
of, the order in suit. On the other hand, the evidence 
which plaintiff offered and which was rejected (R. 8), 
was in corroboration of defendant's individual accept¬ 
ance, and was not at variance from the allegations of 
its filed declaration. 

There was no reversible error in excluding said docu¬ 
ment. The result (directed verdict for plaintiff) would 
have been the same with that document actually ad¬ 
mitted in evidence, as it cannot be inferred therefrom 
that defendant was the “duly authorized agent” of the 
alleged principals. It was not offered for any other pur- 
post*, and defendant did not claim to hare ang other eri- 
dence or make offer of ang other evidence, to refute or 


<D 



153 U. S. 21 6 , 224 


explain his individual signature to the accept a nee of the 
order smut upon. 

It is to lu* admitted, however, that the purposes of the 
two respective otters of parol proof by plaintiff and de¬ 
fendant were both directed to the same point—agency or 
no agency. In this connection, it is important to have a 
dear understanding of what is meant by the term "parol" 
as used in the parol evidence rule. "l*aroV' evidence, 
within the meaning of the rule, is not limited to oral 


evidence only, but also includes irritten 


evidence as 


well. Extrinsie evidence is a more proper term. As is 
said in (ireenleaf on Evidence, Yol. 1, sec. 1, 305-n (2) : 


“It is next to be noted that the thing that is 
to la* excluded by the rule is not particularly any¬ 
thing that can clearly la* described as ‘parol.’ 
Without attempting to discriminate the various 
possible senses of this word, it will be enough to 
note that, so far as it conveys the impression that 
" hat is excluded is excluded because it is oral— 
because somebody spoke or did something not in 
writing, or is now offering to testifv orally—this 
impression is not tin* correct one. Where the rule 
is applicable, trhat is exel aded mai/ he written 
material as well as conversations, circumstances, 
and oral matter in general. * * * So that 

the term ‘parol affords no necessary clue to the 
kind of material excluded; and it concludes to 
tin* intelligent use of the rule to dismiss anv no- 
tion that oral or parol matters are inherently the 
object of its prohibition.” 


It is respectfully submitted that defendant could not 
be permitted to introduce “evidence tending to prove 
the affirmative of what the plaintiff had not been al- 
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2? 8 IO ' V tl,e ue ^ ative ” («• »» because of defe,,- 

. . ? ,,sta,ned "bjection thereto, and, that the de 

fendants contention under the 1st assignment should 
be overruled hy this Court! 


1 1,IC ~ lul ’ ' lnl ’ I* 1 ' 1111,1 Assif/nments of Error. 

The trial Court correctly (2) overruled 
defendant’ 8 motion, and (3) granted plain¬ 
tiff s motion, and (4) directed a verdict (or 

*" •"« evidence In the ^te'n'n” 
5> entered Judgment thereon. 

- J!" 4,h a,Ml 5th Assignments of Error i It 

o-h are discussed together herein, as these four all cone 

P am, carving aspects, of the actions of the trial Jus 

- resulting in a directed verdict for plai^i lln , 
the evidence and entry of judgment thereon. 

N »hou t reference to the evidence offered by both „ar- 

The original order sued on by plaintiff. (R. 8); 

The testimony of plaintiff’s president that: 

"he was familiar with the transactions of said 
coipoiation in regard to the order sued on” (R 
i), that the material and labor mentioned in said 
order “had been furnished and the job completed 
•,c Apnl lo, 1915; and that plaintiff was still the 
holder and owner of said order, and that no part 
ot the same had been paid.” (R. 8 ) 
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In addition to defendant's admission (R. 7), lie tes¬ 
tified in his own behalf “that he was the defendant, 
and person who signed his name under the word ‘ac¬ 
cepted/ on the order sued on." 

There is no further er id nice in the case. 

Without attempting to defend against tin* effect of 
any of plaintiff’s evidence, except an offer i It. !) > of in¬ 
admissible evidence directly soldi/ to the question of 
agency or no-agency of defendant in accepting the order, 

/as shown hereinbefore), defendant rested. (It. 10.) 

The only ground specified by defendant's counsel, in 
moving for a directed verdict for defendant, was 

“that the plaintiff had failed to sustain the bur¬ 
den of proof; that the order sued upon, and which 
was the only evidence relied upon by the plaintiff, 
showed upon its face that it was drawn upon tin* 
defendant as the agent of a disclosed principal 
and that, consequently, the defendant, under the 
law, was not personally liable thereon" 1 R. 10.) 

It is necessary to consider here a part only of de¬ 
fendant's above-stated reason, namely, bis contention 
that plaintiff had failed to sustain the burden of proof, 
because las he erroneously claims) the order declared 
upon did not show on its face that defendant was indi¬ 
vidually liable thereon. It is respectfully, but earnestly 
urged, on behalf of plaintiff that there is no sufficient 
foundation in the Record for the additional contention - 

which seems to be made in appellant’s brief (p. 6), 
namely, the assertion as to the lack of other evidence, 
in addition to the order itself, tending to show defendant 
did not accept as an agent. The application of the rules 
and tin* practice of this Court are so uniform in holding 
that an appellant is limited to bis objections and ex- 




-t 
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withstanding lu* purported to contract for an undis¬ 
closed, or for a known, principal, and intended not to 
he bound personally. If he contracts in a manner not 
legally binding upon his principal, he is personally re¬ 
sponsible. Further, in many a case, in order to bind 
<\ A may draw up an order and seek B's acceptance 
thereof as the agent of his known principal (\ but B 
may refuse* to bind his principal and in lieu thereof may 
tender his individual acceptance* of said order, which, 
if taken and acted upon by A, will make B individually 
liable to A on that acceptance. See Meaehem on Agency, 
Vol. 1, sec. 1419. 


The legal effect of defendant’s acceptance in the 
case at bar was an individual liability. 


Sect ion 


1 .*><»(*» of tin* D. <\ ('ode provides 


as follows: 


*•Liability of Acceptor.—The acceptor, by ac¬ 
cepting tin* instrument, engages that he will pay 
it according to tin* tenor of his acceptance, and 
admits— 

First. The existence of tin* drawer, the gen¬ 
uineness of his signature, and his capacity and 
authoritv to draw tin* instrument: and 

Second. The existence of the payee and his 
then capacity to indorse.” 


In view of these* statutory provisions, and the admis¬ 
sions of record ( R. 7, 9) and the uncontradicted evidence 
of plaintiff (R. 7-8), there is left only for determina¬ 
tion "the tenor" of defendant's acceptance. It was his 
individual acceptance; after tin* word “accepted" noth¬ 
ing appears but the signature of defendant, his indi¬ 
vidual signature, without any word or words indicating 
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Diat he signed in a representative capacity. If he in 

°'“, V on «■»' * a principal, he should 
.. r ’ ‘ P'O'npaJ s name alone, or the princi- 
name and then his own as agent or “per” or his 
aa- ‘•for", naming, the principal, or in Jlme’app^ 
ut< legal way have indicated that he did not accent 
he order md.vid.mlly. The words “agent for” etc , 
a- address of the order are a mere desert, ,tio personae 

1 Uu ]) * ( • ( (,<le > ^Inch is as follows: 

“Af/eat, When Sot Liable on.-W here the in¬ 
strument contains or a person adds to his sign-. 

Z :r° imH :: ati : ,fr - »*»*>,. 01 . :rc. 

« piuuipal, or m a representative ca- 

l ™ nty : , l,e ,s not ,ial *'« on the instrument if he 
was duly authorized, but the mere addition of 
\oi( S ( escribing him as an agent or as filling a 
representative character without disclosing his 
principal does not exempt him from personal 


llefeudant claims that because the words “agent for 
am ximbros and Louis Kanelopoulos” appear in the 
address ot the instrument, it contains words indicating 
[ at «efendant signed on behalf of disclosed principals" 
am iff denies absolutely that this contention is cor 
<<t, but, Ik- that as it may, it is unnecessary for this 
mnt to pass upon the question, because the defendant 
m making that contention, seems to have utterly lost 
sight of the fact that Sec. 1324 does not relieve an ac 
ceptor of individual liability , no matter how o,-in what 
capacity he signed I unless “he teas da!,, authorized” 
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by his alleged principal. In the case at bar all evidence 
(extrinsic to the order itself) on the point whether or 
not defendant was the duly authorized agent of his 
claimed principals was kept out of the case on defend¬ 
ant's own procuration. Accordingly, it not appearing 
of record that said alleged principals had dulj authoi- 
j j Z ed the defendant to accept the order on their behalf, 
the trial ('ourt correctly directed a verdict for plaintiff 
on all the evidence in the case. 

And, even assuming (which plaintiff denies) that de¬ 
fendant was duly authorized to accept the order on be¬ 
half of his alleged principals, there still remains the 
further answer to defendant's contention, namely, that 
he did not sign in manner and form to exempt him from 
individual liability,—the tenor of his acceptance was his 
personal responsibility. Sections 1324 and l»>bG, being 
parts of the same statute, must be construed together. 
In order to do this, it is necessary to construe Section 
1324, in regard to drafts or orders, as follows: 

first, the words in the first clause of the section 
“where (1) the instrument contains or (2) a person 
adds to his signature words indicating that he signs 
for or on behalf of a principal, or in a representative 
capacity, (3) he is not liable,” etc., are intended to apply, 
respectively, 

(1) to a case where the names of the principal and 
agent both appear, or the principal's name only ap¬ 
pears, in the instrument before the acceptance signature, 
and the acceptance is signed, by the agent, with the name 
of the principal only, (3) the agent is not liable per¬ 
sonally ; 

(2) where the name of the principal does not appear 
in the instrument before the acceptance, but the agent’s 
name does appear, either without description, or merely 
described as “agent,” and the agent in the signature of 
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l,is Prinripal” na..liT,,'’"-" " aU ' e a,S0 disclo «es 

N> ai:!i^:: 1I ;:;; 1 manuer ° r ‘enor 

a » e «t i« not liable. ' 1 the «»«*, (3) the 

a " .r; t i^tts» ) th t * 1 r tio,, 1 (iu<iuding 

theaddrew of the , «h as 

with the words «without ,/; / ’ •' are ,l<,<: C01 *neeted 

"iff words "or „* /,//; ' "“'Mediately preced- 

the correct nu, x Z ‘so 
" read as follows: * ' se «>nd clause is as if 

.™* ... 


( (*. «r “ 1 i» 

' *•* * v - aeeiit of r n >» , 

ing before flu* ... * ’ *’ a PP ear * 

tii(^ acceptance nti/i fii 

ance signature l.eiim “c I) ” •*. ° acce P t_ 

fvino words ... • ? ' D ' w,thou t quail- 

* ’ as 111 ^ le <“ise jit I>ai s ) 

‘ l | ° es " ot ex ‘*'»pt him from personal linlrr. 

addition of words describing ^ ° r 
tolling a reoivspiifof,v i mmig him a 

i v I,., prtS^r ■■ »«« di.k, 

k B., agent yy u \ t> 

Z 7 ol U f t ,T er ^ theh0d * 

»«ti W to 

Principal) ' er namin S the 

<loes not exempt him from personal liability 



Without such a construction of the second clause, the 
words "as an a/fcnt" are mere surplusage, the words “or 
ax filliini a rrjn'cxcntdlirr character" being repetition, 
and, as similar language also appears in the first clause, 
proper effect must l>e given to the deliberate use of the 
alternative "or": otherwise, it would have been sufficient 
to eliminate "as an af/ent or" and to simply say "de- 
scribiin/ him as fillinf / a rc/ircsentatire character. ’ 

The construction set forth above is logical, does not 
depart from flu* exact meaning of the statutory lan¬ 
guage* used, shows tin* provisions of the first and 
second clauses of section 1324 and of section 13(>6 con- 
istent with each other, and is in accord with the text 
writers and decisions. When parts of the same statute 
are to be construed in their relations to each other, con¬ 
sistence is the first test of construction. 

In Meachem on Agency (2nd ed.), Yol. I, it is stated: 

“Sec. 1127. The Negotiable Instruments Act, which 
has now been adopted in about forty of our jurisdic¬ 
tions, provides as follows: (quoting sec. 20 of said Act, 
identical with sec. 1324 1). C. Code). Unfortunately, 
this provision, which ought to help, is so obscure, indef¬ 
inite and inadequate, that it furnishes little aid. * * * 
What words or what sprt of words shall be deemed ‘ irords 
iltdicatin(f ' that tin* signer acts for a principal, etc., are 
not made clear, and it will require judicial interpreta¬ 
tion to make the section definite. * * * At pres¬ 

ent (1014) it is apparently necessary to still resort to 
decisions which were made before the Act was passed. 

“Sec. 1120. It is not enough to release the agent that 
the person, for whom or on whose account the promise 
is made or the bill drawn, be named or stated in the 
body of the instrument alone. In such a case, as a rule, 
it will be presumed that only the person who signed in- 




tended to be charged, unless there is a clear indication 
to the contrary.” 

Sm. H3cV A draft concluding ‘and 

charge the same to account of Proprietors Pembroke 
Iron Works. Joseph Burrell,’ was held to be the draft 
of Burrell because he bad not added anything to his 
signature to indicate that he was acting in a representa¬ 
tive capacity," citing lla„k of X. A. r. Hooker, 66 Am. 

_' 390 - sections 1144, 1157, 1159, 1162 (c) 

1170, 1419, 1425; Jleacliem on Agency. 

* "lit It r. Morse, 9 Wall. 76: 

"Where an instrument shows on its face the 
names of the contracting parties, the agent may 
sign bis own name first, and add to it * * * 

agent for bis principal, or he may sign the name 
of bis principal, and add, bv himself as agent.” 

_ Utahan ge Nat. Hook r. Third Xat. Bank, 112 U. 
tf. 2i<>: In this case the draft was addressed “To 
W alter M. Conger, Secy Newark Tea Tray Co.. 
Newark, .A. and sent by one bank to another 
bank to secure acceptance for the forwarding 
bank. The acceptance obtained was as follows: 
-Accepted, payable at the Newark National Bank¬ 
ing Co. Walter M. Conger In an action for 
damages by the forwarding bank against the 
other bank, it was held negligence on the part of 
the defendant bank to have taken the above indi¬ 
vidual acceptance of Conger instead of the ac¬ 
ceptance of the Newark Tea Tray Co. While 
the Supreme Court said (p. 292) : “We do not 
find it necessary to discuss the question as to 
whether, on the face of the drafts, the company 
or Conger individually is the drawee,” it had 



previously said, in speaking of Conger’s accept¬ 
ance as above, that it was "an acceptance which 
pur portal to hr the acceptance of Conger imhrtil- 

ii ally” 

Daniel r. (Hidden. 38 Wash. 550: (Stat. ident¬ 
ical with D. (\ ('ode, see. 1324). “This suit was 
brought to recover of the defendants 
for alleged personal liability upon a written in¬ 
strument of which the following is a copy: 

‘German American Investigation < om- 
jiany, Inc. No. 4Oh, $000. Seattle, Wash., 

• Fob. S, 1002. 

Received from Herman Daniel, $000. 

Six Hundred Dollars 
which we promise to pay 
II. M. (Hidden, Secy. 

Win. n. Butler, President/ ” 

(Hidden and Butler were held personally liable. 

Lallerstedt r. (1 riff in, 20 Ga. 708. 

The draft was addressed “To W. A. Griffin, 
Treasurer of the Griffin Mining Co.” (an unin¬ 
corporated company), and was accepted as fol¬ 
lows: “Accepted, W. A. Griffin.” Plaintiff was 
non-suited below, but the appellate court held: 
“The acceptance of Griffin might be treated as an 
individual undertaking” and said, “where an 
agent, professedly dealing in the name of his 
principal, yet signed the contract individually, 
it is at the election of the other party to treat it 
as his own contract. And this is a just infeienct 
from the form of the contract itself, as to what 
was the intention of the person sought to be 

made liable.” 




I little v. Hank, 187 Mass. 533: 

The Court construed statute identical with Sec. 
1324, D. ('. Code, and held that a party who had 
purported to sign a note in a representative ca¬ 
pacity was personally liable thereon “because of 
tin* absence of authority, and notwithstanding 
the recital in the body of the note, the form of 
his execution, the promise was his personal obli- 
gation enforcible against him.” 

A*. C. L., Yol. 3, p. 1092: 

“ I lie question whether an agent * * * 

attempting to sign a negotiable instrument en 
(tnirr droit is to be held liable personally depends 
on the question whether as such representative 
he is empowered to do the act, and, also, whether 
in the particular case, while acting within the 
scope of the power conferred upon him, he has 
signed (lie instrument in such form as to fix the 
liability on the principal and not on himself.” 


See: 


Hohinson v. Kanawha V. Hank, 58 Am. Rep., 

829: The acceptance was individual “according 
to its tenor.” 

/‘owns v. Hrigys, 79 111., 493; 

Hypes v. Griffin, 89 Ill., 134; 

Scanlon v. Keith, 102 Ill., 034; 

Turner r. Trail, 24 Okl., 129,’citing Clerk d 
Styles on Agency, sec. 550. 

Shaw v. Seaver, 1 Cush. 228; p. 234; “The 
drafts were drawn * * * payable to George 

Seaver, treasurer of the Hampshire Manufactur¬ 
ing Company;” p. 254; This mode of naming the 
payee, for aught that appears on the drafts, was a 
descriptio personae 
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Frank land v. Johnson, 147 Ill., 520: “It is 
perfectly well settled that if a person undertakes 
to contract, as an agent, for an individual or cor¬ 
poration, and contracts in a manner which is not 
legally binding upon his principal, he is per¬ 
sonally responsible.” 


It is respectfully submitted that the actions of trial 
Justice , in overruling defendant's motion, granting 
plaintiff's motion, and directing verdict for plaintiff on 
all the evidence in the case, and entering judgment 
thereon, were correct . and that the 2nd, 3rd, 4th and 5tli 
assignments of error should he overruled bv this court. 


CONCLUSION. 

It is respectfully submitted that this litigation, which 
was instituted in the Municipal Court in March, 1916, 
on a transaction ot $41 1 in 1915, should be now termi¬ 
nated hv an affirmance, from this Court, of the judg¬ 
ment below in respect to all live assignments of error. 


RespectfuUy submitted, 

Daniel W. O'Donoghue, 
Anther A. Alexander, 

Attorneys for Appellee. 
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